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JKectkoe nmpaBo M MATKOE NPaBO CTAHOBSTCS IBYMs OCHOBHBIMH ()OPMAaMHU COBPEMEHHOTO
mpaBa. XOTs MATKOE NPaBO CYIIECTBYET JAaBHO U LIMPOKO PacCHpPOCTPAHEHO, HUCCIEIOBAHU
B 00JIaCTH MATKOTO IIpaBa BCe €Ile OCTAITCS IMpeaMeToM Uit cropoB. Kak mocpennux o6-
IIECTBEHHBIX OTHOIIEHUH, 3aKOH JOJDKECH Pa3INyaTh CIOXKHOCTh YIOPSJOYMBAHUSA Pa3IHy-
HBIX COITMANBHBIX OTHOIIECHUH. B myOnukaruu 3aTparuBaeTcs TeMa 0 TOM, YTO MATKOE Ipa-
BO TaKXe SABJSAETCSA 3aKOHOM, YTOOBI OCIA0UTh MPOTHBOPEUHE MEXIY aKaJeMHUYecKOl Tpa-
JUIMEN KeCTKOTO IIPpaBa U pealbHOCTBIO CMEIIaHHOTO mpasa. [Ipeamer uccnenoBaHus: mo-
JUTHUYECKHE OJHOCTOPOHHHE aKThl rocymapcTs. Llenp mccienoBaHWS: aHAIM3 CYIIHOCTH
«MsiTkoro mpaBay B Kuraiickoit HaponHoii PecryOnmke. ABTOp UCIONB3yeT OOIMICHAYIHBIE
METO/IbI TTO3HAHMS U ONMCATENILHBIN MeToA. BBIBOA: BEpXOBEHCTBO 3aKOHA TpeOyeT codera-
HUSI MSITKOTO M )KECTKOT0, «CMEIIaHHOTO METOZa OJJHOTO 3JIEMEHTa M PasHo00pasns».
KaioueBble ciioBa: MsTKOE IPaBo, MEXIYHApOIHOE IIPABO, MEXIIPABUTEIHCTBEHHBIC OpTa-
HHU3AIHH, JOTOBOPHBIC HOPMBI.

«Msrkoe mpaBo» — 3TO 3aKOHOMEPHOE, TOJOXKHUTEIBHOE SBIEHUE, SABISAIOLIEECS
pe3yabTaTOM JWHAMUYHOTO Pa3BUTHS COBPEMEHHBIX MEXIYHAPOIHBIX OTHOIIEHUH
«MsrKoe npaBo» — 3TO COBOKYIIHOCTb IOPUANYECKH HEOOS3aTENbHBIX MEXAYHApO-
HBIX HOPM, CO3/1aBa€MbIX TOCYAApCTBaMH, MEXIYHAPOJHBIMU MEKIIPABUTEIbCTBEH-
HBIMU OpPTaHU3alMsIMA U UHBIMH CYOBEKTaMH «MSTKOTO IIpaBay», He IMPOTUBOPEUAINX
oO0IIenpr3HaHHBIM NIPUHLUIIAM U HOPMaM ME)XIYHapOJIHOIO IIpaBa U HalpaBJIEHHbBIX
Ha pPEeryJHpoBaHHe MEXIyHapoIHBIX oTHomeHud [1, 10]. DTu HOpPMBI HE comepkaT
MEXTyHapOIHO-TIPABOBBIX 00S3aTEIbCTB U 3aKPEIUIIOTCS B aKTaX MEXIYHapOIHBIX
MEXTPaBUTEIbCTBEHHBIX OPTaHM3alMi PEKOMEHAATENBHOTO XapakTepa, MHOTOCTO-
POHHUX, IByCTOPOHHHUX M OJTHOCTOPOHHHX MOJUTUYECKUX aKTaX FOCYIapCTB.

«Msrkoe paBo» HE BXOJUT B CUCTEMY MEXKIYHAPOIHOTO MpaBa, — 3TO CaAMOCTOSI-
TEIbHOE SIBJIEHHE, TECHO CBA3aHHOE C MEXIYHAPOIHBIM IIPABOM.

OCHOBHOE OTJIMYHE HOPM «MSTKOTO IMpaBa» OT HOPM MEXIYHAapOIHOTO IpaBa Co-
CTOUT B TOM, YTO NpPH CO3AAHHHA HOPMBI «MSTKOTO IpaBa» BOJEU3BSIBICHHE TOCY-
JApCTB KacaeTcs TOJIBKO COIVIALIEHHS IO MOBOJY €€ CONEp)KaHus, HO HE KacaeTcs BO-
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Ipoca MpU3HaHUS 32 Hel 00s13aTesIbHON CHITbl. HOPMBI «MSITKOTO TIpaBay MOTYT TaKke
3aTparuBaTh BOIPOCH! JESITEJIBHOCTH YAaCTHBIX CYOBEKTOB (TpaHCHAI[MOHAJIbHBIE KOP-
HOpaLyu, MEX/yHapOIHbIE HEIPAaBUTEIbCTBEHHbBIC OPraHU3aIIHN).

CyOBbeKTaMu «MATKOTO TpaBa SIBISIOTCS TOCYAapCTBa, MEXIYyHAPOIHBIE MEXIpa-
BUTEIBCTBEHHBIC OPraHM3allid U MEKIOCYAAapCTBEHHBIE CTPYKTYpBI, oOiagaromue
PSIIOM NPU3HAKOB MEKAYHAPOJHBIX MEXKIIPABUTEILCTBEHHBIX OpPraHU3alMi, HO He
HUMEIOIME COOTBETCTBYIOLIETO IOPUANIECKOTO cTaTyca (MeXIyHapOIHbIe MEKIPABH-
TeNbCTBEHHBIE GopyMmBl) [2, 15].

OcCHOBHBIE TTPUYUHBI PACIIPOCTPAHEHUS «MITKOTO TPaBa» B MEXTOCYAaPCTBEHHBIX
OTHOIICHHUSAX CBA3AHBI C TEM, YTO «MSTKOE MPaBO» 00JIaaeT HENbIM PSIOM MOJIE3HBIX
CBOWCTB, BO-TIEPBBIX, y HEr0 OTCYTCTBYET IOPHOMYECKH oOs3aTenpHas cuiaa. Bo-
BTOPBIX, aKTBl «MSATKOTO IMpaBa» He TPEeOyIOT CIOXKHOW MPOIETyphl IPUHATHS, BHECE-
HUS U3MEHCHHI U JIOTIOJIHEHUH. B-TpeThUX, aKThl «MATKOTO MpaBay» MOTYT ObITH OoJice
yIOOHBIM CPEACTBOM PELICHHUS 3a/4ad Pa3BUTHS AJIS1 TOCYIAPCTB C Pa3HBIMHU BHEIIHE-
MOJIMTHYECKUMHU UHTEPECAMH, COLUAIBHO-KYIbTYPHBIMH TPaAULUAMHU.

N msArkoe mpaBo, U KECTKOE MPaBO SIBISIOTCA OCHOBHBIMH NPOSBIECHUSIMH COBpe-
MEHHOTO TpaBa. Msrkoe npaBo UTPaeT poiib, KOTOPYIO KECTKUIT 3aKOH HE MOXET ChIT-
paTb B MOCTPOCHHH OOLIECTBA C BEPXOBEHCTBOM 3aKOHA M BCEOOBEMIIIOIIUM BEPXO-
BEHCTBOM IIpaBa B COI[MAILHOM COOOIIIECTBE, MPEIOCTABIAS MHCTPYMEHTHI U ITyTH JUIS
BEPXOBEHCTBA 3aKoHa B oOmecTBe. CyliecTBOBaHHE MITKOTO MpaBa U ero poib B Ku-
talickoit HapomHoii PecriyOirike moMOraroT IMPOIBUTATh M PEAIN30BLIBATH TIOCTPOCHUE
CTpaHbl, YIPaBIsIEMOM 3aKOHOM W NPAaBUTEILCTBOM, YIPABISEMON 3aKOHOM M 001e-
CTBOM, yTIpaBIIsIeMOI 3aKOHOM JIJIsl BCECTOPOHHEH pean3aliiii BEpXOBEHCTBA 3aKOHa.

ABTOp cumMTaer, 4To poib MsTKOro mpaBa B Kuraiickort HapogHoiit PecryOnmke B
OCHOBHOM OTPa)KaeTcsl B CIACIYIOUINX aCleKTax:

1) ITocTpoeHne npaBoBOIi CUCTEMBI B COBpeMEHHOM KuTae B 1Ie7IOM palroHaibHO,
U ero HeoOXOJMMO JOTONHATH MATKUM MPAaBOM, YTOOBI YJIyqlIaTh MOCTPOCHHUE MPaBO-
BOM CHCTEMBI C KUTalICKUMU OCOOCHHOCTSIMH.

Bo3HrKHOBEHHE M yCTaHOBJIEHHE IPABOBOT0 PAIIMOHAIBHOTO MPABIEHHsI COBIAJIO C
BO3HUKHOBEHHEM U YKPEIJIEHHEM HallMOHAJIBHBIX TOCYyIapcTB. XOTS XOPOIIO OpraHu-
30BaHHAsl CTPaHa BOIUIOLIAET B ce0e OCTMIKEHHSI YeJIOBEUECKOTO pa3yMa, 3TO TaKxKe
JYYIIUH MHCTPYMEHT AJIsl IIMPOKOMACIITAOHOIO M €AMHOTO NPUMEHEHHUs 3aKOHa, HO
OH MEIaeT JIOAAM TOJHOCTHIO MOHATh CMBICT 3aKOHAa M MEXaHU3M €ro pean3alliu.
Taxum o6pa3oMm, opraHudeckas CBsA3b C OOLIECTBOM M BEPXOBEHCTBO 3aKOHA B YCIIOBH-
SIX TOCIIOJICTBA TOCYAAPCTBO-IIEHTPU3MA ITOPOIMIIN Psifl HEAOCTATKOB.

HccnenoBanust ¥ pOPBIBEI B 001aCTH «MSTKOTO IpaBay CIOMaId MOHOIIOJIUIO TOC-
yIapcTBa Ha MPaBOBbIE PECYPCHl M MOHOIIOJIMIO JKECTKOTO 3aKOHA, U 00IIEecTBO n3ba-
BUJIOCH OT TEHJCHLIUHU TOCYAapCTBO-LIEHTPU3Ma TPAJULMOHHBIX MOJETIEH yIpaBICHUs.
Kak BaxHBIf HHCTPYMEHT M CPEACTBO TOCYIAPCTBEHHOTO YMPABICHUS U TII00ANBHOTO
yIpaBleHHs, «MITKOE MPaBO» SBISIETCS HE TOJNBKO pe3yJbTaTOM 3ToW TpaHcdopma-
UM, HO U IIPAKTUKOM 3Tol TpaHchopmanuu. C MOCTENEHHBIM OTKPHITHEM TOCyAap-
CTBEHHOT'O YIIPABJICHUS U MOCTENEHHBIM YCHJICHHEM y4acTUsl TPaxiaH, MIATKOe IpaBo
BO BHYTPEHHEM IIpaBe OTpakaeTcs B Apyroi ¢opMe U Ha IPyroM ypoBHE, UeM MEXKILY-
HapojHoe mnpaso [3, 21].

2) IlosiBieHHE MATKOro mpaBa 000raTHIIO HPaBOBYIO (OpPMY, CIIOCOOCTBOBAIIO 00-
HOBJICHHIO TPAaBOBOTO MEXaHM3Ma M TapaHTHPOBaJO (haKTHUECKOe AEHCTBHE 3aKOHa,
UAYIIEE B HOTY CO BPEMEHEM.
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V3meHeHne B MOHUMaHHUHU OT «3aKOH €CTh KECTKUH 3aKOH» K «3aKOH — 3TO THOpHU
METOJIa JKECTKOTO M MATKOT'O IIpaBay MOKET OTPasUThCA 31eCh. B cuTyamnuu, Korna B
MHUpPE JOMUHUPYET TPATULUOHHBINA JKECTKUN 3aKOH, 3aKOH SIBIISCTCS TUIOCKUM, JIUIICH-
HBIM CJIOEB, OTCYTCTBHEM TPEXMEPHOCTHU, (PMKCHUPOBAHHOH TBEPIOCTH M HEAOCTATOY-
HOW TMOKOCTH, YTO TaKXke ONpeAessieT OrpaHUYeHHYI0 00JacTh ero npuMmenenus. [lo-
SIBJICHHE MSTKOrO IIpaBa CleNajgo 3aKOH MEHEE JKECTKUM, U OHO OOJIbIlie HE SIBJIAETCS
CJIETIBIM NPUHYKIEHUEM WITH YTPO30W IPUHYKICHMUSL.

[Ipu co3gaHuM 3aKOHa BO3HMK JEMOKPATHYECKHM 3aKOHOAATENBHBIM MEXaHM3M,
OTMEYEHHBIII MHO)XECTBOM 3aKOHOJATENbHBIX aKTOB. PaHee 3akphiToe HUCXOAAIIEE
3aKOHO/IATENBCTBO C TOCY/IaPCTBEHHON MOHOMOJHEN MPEBPATUIOCH B COIMAIBHO CO-
IJIACOBAHHOE 3aKOHOAATENBCTBO, B3aMMOJIEHCTBYIOIIEE CBEPXY BHM3; NPU (POPMHUPO-
BaHUHU 3aKOHA, MPHU KOHCYJIbTAIMSIX, XapaKTePU3YEMBIX €IMHOTJIACHBIM TPHHITHEM,
MOSIBIJIMCH 3aKOHOAATEIbHBIE MEXaHU3MBI, TJIe MATKOE MPaBO paccMaTpUBAET KOHCEH-
CyC KaK CyIIECTBEHHBIN AJIEMEHT AJsl IPUHATHUS 3aKOHA, BMECTO NMPUHITHSA MEXaHU3Ma
KECTKOT0 3aKOHA, KOTZla MEHBIIMHCTBO MOJYUHSICTCSI OOJIBIIMHCTBY, YTOOBI IPUHSITH
3akOH. BO3HUKHOBEHNE MEXaHMU3MOB, OT HAIIMOHAIBHBIX O0S3aTENbHBIX, COIMAIBHBIX
00513aTENBHBIX JI0 HEOOS3aTENbHBIX, COCYIIECTBYIOT C 0053aTEILHBIMU TPEOOBAHHAMHU
U OXKUAAHUSIMH M COCPEIOTOYCHBI Ha 00eCleueHHH COONIOJICHHUS 3aKOHOB M COTPY-
HUYECTBE.

3) Teopust MATKOTO MpaBa MokeT 3(pPeKTUBHO OOBSACHUTH MPaBOBYIO cucteMy Ku-
Tasl.

Teopust MATKOTO IpaBa MpeACTaBIISIET cOO0M TEOPETHUECKOE Pe3toMe 1 00BSICHEHHE
KnTaiickol mpakTuku. [IpaBoBasi cicreMa ¢ KUTAaiCKUMU OCOOCHHOCTSIMH, U TIOJUTH-
yeckas CTpykTypa Kuras He NMOJHOCTBIO COOTBETCTBYIOT KJIACCHUYECKOH TEOPHH BEp-
XOBEHCTBa IpaBa Ha 3amaze. CymecTByeT MHOTO pa3iIM4Mid B CTPYKTYpPE CHCTEMBI
MSITKOTO MpaBa, TEOpHUsl MOXKET JIaTh yoeauTenpHoe oObsicHeHue. B kauecTBe nprmMepa
BO3bMEM IOHHMAaHHE IOJIOKEHHUS W POIHM BHYTPEHHHX 3aKOHOB M ITOCTAHOBJICHUH
Kommynnctuaeckoit maptuun Kuras B obOecrieueHrH BEepXOBEHCTBA 3aKOHA: OJTHOW W3
XapaKTepUCTHK COLMAIBHOIO pa3BuTHsa KuTas U BepXOBEHCTBA 3aKOHA SIBJIAETCS JI0JI-
rocpoyHoe ympasineHne KommyHuctrueckoil naptueit Kuras, yto mpomnucaHo B KOH-
CTUTYLIMHM. BHyTpunapTuiiHble 3aKOHBI U IIOCTAHOBIIEHHS, N31aHHbIe KoMMyHUCTHYE-
ckoii maptued Kutasi, UrparoT O4eHb BaXKHYH POJb B HAMOHAIBHOM COLHUAJIbHOM
yIpaBieHUU. DTO BKIIOYAET B ce0sl MMOJIOKCHNUE BHYTPHUIIAPTUIHBIX 3aKOHOB U MOCTa-
HOBJICHUI TIpH TIOCTPOEHHH CTPAaHBI C BEPXOBEHCTBOM 3aKOHA M B3aMMOOTHOIIECHUI
MEXy BHYTPHUIIAPTUHHBIMY 3aKOHAMH W HAIlMOHAJIBHBIMH IIPaBOBBIMHU JTOKYMEHTaMHU
u T. A. Ha 3T0T Bompoc HET roToBoro oTBeTa, U B MUpPE HET Mpele/IeHTa A MOCTpoe-
HUS CTpaHbl, OCHOBAaHHOW Ha BEPXOBEHCTBE 3aKOHA. B pe3ynbTare B TEUEHUE JOITOTr0
BPEMEHH HEKOTOPBIE JIIOAH PACCMATPHUBAIIN 3TO KaK SBICHUE HE3aKOHHOTO WIIN JaXKe
AHTUIIPABOBOT'O 3aKOHA, KaK MPEMATCTBHE HA MyTH peau3allii BEpPXOBEHCTBA 3aKOHA.
[losiBneHne TeopuM MATKOTO MpaBa MOKET MPUBECTH K ATOM YHHUKAJIbHOW KUTaNCKOMN
MOJINTUYECKON CHCTEME M IOJIUTHYECKUX SIBIEHUM B PyCJIe BEPXOBEHCTBA 3aKOHA.
C oxHOM CTOPOHBI, OH YCTPAHSET pa3phlB MEXAY KOHLENLUEH BEpXOBEHCTBA 3aKOHA U
peabHOM CHCTEMOI; ¢ IPYroil CTOPOHBI, OH 0OecreyrBaeT CTaHAapPThl BEPXOBEHCTBA
3aKOHA AJI1 OYMCTKH U PETYIUPOBAHUS CYILECTBYIOIINX HOPM.

Takum 00pa3oM, B JOITOCPOYHON MEPCIIEKTHBE TEOPUS MATKOTO TPaBa MOXKET (-
(eKTHBHO OOBSICHUTH MPaBOBYIO cucTeMy KuTas m BepXOBEHCTBa 3aKOHA, OCIAOHTH
HaIpPsHKEHHOCTh MEKIY KHTAHCKOM CHCTEMOM M KOHIENIMEW BEPXOBEHCTBA 3aKOHA,
ucxomAmeld oT 3amana, CrocoOCTBOBATH MOCTPOCHHUIO COIMHAMCTHISCKON ITPaBOBOM
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CUCTEMBI ¢ KHTalilCKUMU 0COOEHHOCTSMHU M 00OramaTh KOHIEIIIHI0 BEPXOBEHCTBA 3a-
KOHa.
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Hard law and soft law are becoming the two main forms of modern law. Although soft law
has been around for a long time and is widespread, research on soft law is still a subject of
controversy. As a mediator of social relations, the law must distinguish between the com-
plexity of the ordering of various social relations. The publication touches on the theme that
soft law is also law in order to ease the tension between the academic tradition of hard law
and the reality of mixed law. Subject of research: political unilateral acts of states. Purpose
of the research: analysis of the essence of "soft law" in China. The author uses general sci-
entific methods of cognition and a descriptive method. Conclusion: the rule of law requires a
combination of soft and hard, "a mixed method of one element and variety."

Keywords: soft law, international law, People's Republic of China, intergovernmental organ-
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